2018
A year in review
From changes to the practitioners register to
mandatory data breach reporting, we look at key
legislative changes and events that have impacted
the practice of medicine in 2018.
Avant continues to work with medical colleges,
medical societies and healthcare organisations to
support members and the medical community in
an increasingly regulated environment.

Making the headlines

State legislative and regulatory update

UK manslaughter conviction shocks Australian
medical profession
In January 2018, the High Court struck UK paediatric registrar
Dr Hadiza Bawa-Garba off the register for life after her conviction
for manslaughter by gross negligence for six-year-old Jack Adcock’s
death. The conviction sent shockwaves throughout the medical
profession, with Australian doctors wondering could such a
conviction happen here?
In response to industry concern, Avant hosted panel discussions across
the country with medical, legal and regulatory experts, exploring
the potential implications for Australian doctors. To view the podcast
of our Sydney panel discussion visit avant.org.au/news/podcastmedical-manslaughter
Pleasingly Dr Bawa-Garba’s appeal later in the year was successful,
winning her the right to practise after the original one-year
suspension, which was imposed by the medical tribunal.

Changes to the practitioners register
Earlier this year, in response to concerns raised by industry bodies
and the medical profession, the Medical Board reversed its decision
to publish disciplinary decision links on the public register where
there was no adverse finding against the doctor.
We advocated strongly against the decision, arguing it was unfair,
punitive and likely to increase stress and reputational issues for
doctors. Our presentation at the Australian Medical Association
Conference, which highlighted this, was covered by the media.

Proposed amendments to the National Law
The latest round of proposed changes to the National Law reflects
increasing pressure on regulators to take proactive steps to prevent
harm to the public and perceptions of regulatory failure. Avant is
concerned about proposing more regulation on the assumption
it will protect the public where there is little evidence to suggest it

Dr Penny Browne, Chief Medical Officer at Avant, talking about the
impact of the Dr Bawa-Garba decision at one of our panel discussions.

will do so, and has made a submission in response. Our positions on
some of the key issues raised in the consultation include:
•

•

•

To ensure the chairperson can make authoritative statements
about clinical matters, and to maintain the confidence of the
profession, the chairperson of the Medical Board should always
be a doctor.
Opposing amendments that require reporting of professional
negligence settlements and judgments to the regulator. They
do not necessarily indicate poor performance and will not
facilitate early detection of poorly performing practitioners.
There is sufficient information on the public register and no
additional disciplinary information is needed. Information should
be removed once it is no longer required (e.g. expired conditions
and undertakings) and after five years as long as there have been
no other relevant events.

For more information about our submission, visit avant.org.au/
news/does-more-regulation-of-doctors-protect-the-public/

New South Wales

Victoria

Complaints on the rise

Medical Treatment Planning and Decisions Act

We have seen yearly increases in complaints against
doctors in NSW, consistent with the Health Care Complaints
Commission’s latest annual report (2017-18) indicating a
11.1% increase on the previous year. The most common
issues raised were about treatment, professional conduct,
communication and medication.

The Medical Treatment Planning and Decisions Act 2016 was
introduced in Victoria in March 2018. Doctors now have an
obligation to make reasonable efforts to ascertain whether a
patient who has lost capacity has an advance care directive
and/or Medical Treatment Decision Maker before providing
medical treatment, except in emergency situations.

We advise all members to draw on our extensive experience
before responding to the Health Care Complaints Commission
and/or the Medical Council of NSW.

Voluntary Assisted Dying Act

Training accreditation
Westmead Hospital’s intensive care unit and Royal Prince
Alfred Hospital’s cardio-thoracic unit have reportedly lost their
training accreditation in response to bullying, harassment and
dysfunction allegations against senior medical staff.
The hospitals have made statements saying they will take
prompt action to regain accreditation.

Tasmania
The Health Services Act 2018 recently came into effect. It
provides for a new governance structure under which the
state health service operates to strengthen the ‘One State,
One Health System, Better Outcomes’ and ‘Rethink Mental
Health’ reforms.
Under the Act, the Tasmanian Health Service must now
report to, and act at the direction of, the Secretary of the
Department of Health rather than a CEO and governing
council. What impact these changes will have on governance
might not be known for some time.

From June 2019, voluntary assisted dying will be available to
individuals with a terminal illness who have been living in
Victoria for at least 12 months and whose death is expected
within six months.
People with a neurodegenerative condition whose death is
expected within 12 months will be an exception under the Act.
SafeScript
Victoria’s real-time prescription monitoring system, SafeScript,
was introduced in the Western Victoria Primary Health
Network catchment area in October 2018. It will be rolled out
to the rest of Victoria early next year.
There will be an 18-month introductory period to allow doctors
to familiarise themselves with the system. From April 2020
onwards, it will be mandatory to check patients’ prescription
history in SafeScript before prescribing high-risk medicines.
Amendments affecting day procedures
Amendments that came into effect on 1 July 2018 remove
an exemption which allowed facilities to avoid registering
as a day procedure centre, where they performed a surgical
procedure that was not the facility’s ‘major activity’.
Facilities must be accredited with the Department of Health
and Human Services or move procedures to a registered facility.

Other national legislative changes
Notifiable Data Breaches Scheme: The Notifiable Data Breaches Scheme came into effect on 22 February 2018. The legislation
introduced notification requirements on organisations covered by the Privacy Act 1988 to notify individuals likely to be at risk of serious
harm from a data breach and the Office of the Australian Information Commissioner.
My Health Record: The Minister for Health Greg Hunt announced in May this year that all Australians would have a My Health Record
created for them if they did not opt out from the electronic record system. Privacy and disclosure concerns led to the opt out deadline
being extended twice, with the revised deadline now the end of January 2019.
Mandatory reporting: In April 2018, responding to pressure from the medical profession, health ministers agreed to change mandatory
reporting laws to remove barriers for registered health professionals seeking treatment for impairments including mental health. A bill has
now been introduced into the Queensland Parliament. In our submission to the consultation on the bill, we expressed our disappointment
that Ministers did not agree to adopt the Western Australian treating practitioner exemption from mandatory reporting. We maintain this
would have been the best way to ensure health practitioners can seek help when needed. While the bill does offer some improvement on
the current legislation, we have concerns the key proposed changes are complicated and may be difficult for practitioners to follow. If the bill
does pass in 2019, educating practitioners about the new provisions will be key to whether it improves the current situation.
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Australian Capital Territory
Review within ACT Health
The ACT Government has announced an independent review into workplace culture within ACT Health, following a growing number of
complaints about mismanagement and bullying.
An interim report is due on 30 January 2019 and a final report in March 2019.
Motor Accident Injuries Bill
An exposure draft of the Motor Accident Injuries Bill 2018 was tabled in September 2018.
The Bill seeks to make major changes to Compulsory Third Party Insurance claims in the ACT by moving to a no fault scheme, with caps
on the amount that can be claimed as a result of a motor vehicle accident.
The legislation heralds a shift by the ACT Government towards a more sustainable approach to personal injury claims.
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South Australia

Queensland

On 22 October 2018, the Children and Young People (Safety) Act
2017 came into effect, replacing the Children’s Protection Act
1993. The Act provides a new threshold – the reporting of a
suspicion that a child or young person may be at risk of harm.

Abortion laws

Under the previous Act, it was a requirement that health
practitioners notify a suspicion of ‘abuse’ or ‘neglect’. Now
practitioners must report a suspicion where they form
the view a young person may be at risk of (physical or
psychological) harm.

It also establishes safety zones around medical facilities
offering abortion.

Risk is defined under the Act and includes a likelihood of
harm. In assessing risk, regard must be had to a child’s current
circumstances, history of their care and the likely cumulative
effect on the child of such history.
The Act also places greater emphasis on carer involvement
in decision-making and a reorientation of investment toward
early/earlier intervention to help families.

Legislation that decriminalises abortion has been passed by
Queensland Parliament, allowing women to terminate up
until 22 weeks into their pregnancy.

The Office of the Health Ombudsman
A new Health Ombudsman was appointed by the
Queensland Government in May 2018. Andrew Brown,
who was the Deputy Ombudsman for seven years, will be
responsible for investigating and addressing health service
complaints. Scott McLean has recently been appointed
Executive Director Legal Services/Director of Proceedings.
This role sees Mr McLean managing the legal team within
The Office of the Health Ombudsman and referrals to the
Queensland Civil and Administrative Tribunal.

Western Australia
The WA Parliament held an inquiry into whether end of life legislation should be introduced. Avant attended one of the public hearings
and made a submission on the issue regarding ensuring adequate protection of doctors should legislation be introduced. The Joint
Select Committee tabled its report on “End of Life Choices” in August 2018, which includes 24 recommendations that, if adopted, will
result in:
•

introducing legislation for voluntary assisted dying

•

establishing a central registry to store advance health directives

•

improved funding for palliative care providers

•

an amendment to the WA Health Consent to Treatment Policy, to clarify competent patients’ right to refuse medical treatment

•

the development of guidance on the use of terminal sedation at the end of life.

If the legislation is passed, only citizens or permanent residents of Australia who ordinarily reside in WA will be eligible for voluntary
assisted dying. Health professionals who have a moral objection to voluntary assisted dying will not be required to participate.

Avant Foundation – Supporting research, education and leadership programs
designed to make a real difference to how medicine is practised.
Launched in 2017, the Avant Foundation’s vision is to invest in research, education and leadership programs, to improve quality, safety and
professionalism in medicine. We believe this is key to creating sustainable change, enhancing patient care and reducing clinical and medicolegal risks.
The Foundation has so far provided over $500,000 in funding to doctors, research institutes and hospitals, for projects as diverse as determining the
psychosocial drivers of defensive medical practice in Australia to an analysis of the accuracy of pneumonia diagnosis in an emergency department.
Expressions of interest for 2019 Avant Foundation Grants are now open. This year we are focusing on:
•

initiatives that develop and support leadership capability, especially those focused on quality improvement in medicine

•

academic research about quality improvement to reduce medico-legal and clinical risk

•

quality improvement initiatives in the clinical setting

•

education initiatives focused on quality, safety and professionalism

•

projects and research on professionalism in medicine.

Find out more at avantdifference.org.au and submit your expression of interest before 31 January 2019.

The Avant Foundation (ABN 27 179 743 817) is administered by its trustee, Avant Foundation Limited (ACN 618 393 847). The Avant Foundation is a Public Ancillary Fund, endorsed by the Australian Taxation Office as a
Deductible Gift Recipient. 											
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