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It is vital to find ways to ensure continuity
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A Supreme Court decision emphasises the
importance of rigorous consent processes
and advising patients of treatment options.

The Australian Government has reinforced
the medical indemnity schemes in new
legislation – a positive outcome for doctors.

on the cover
Dr Dinesh Palipana OAM in
Gold Coast University Hospital’s
Emergency Department.

It’s complicated, but you’re not alone
It gives me great pleasure to be writing my
first introduction to Connect as Avant Chair.
The publication is a great example of how
Avant works to support doctors in their
practice of good medicine.
As doctors we all want to do a good
job, helping our patients with their
health and wellbeing issues. This has
become a complex task as regulatory and
administrative requirements of healthcare
providers have increased.

Dr Beverley Rowbotham

Connect looks at some of the challenges with
which we assist members in this changing
environment and provides advice on what
you can do to minimise their occurrence.
Every doctor will have non-compliant patients
– the first case we cover highlights how
doctors can find themselves having to answer
for the consequences of a patient’s inaction.
The complexities of Medicare billing
also result in many doctors facing tough
questions as part of a Professional Services
Review. The examples in our article
demonstrate the common errors made
and requirements doctors need to meet,
or face some costly consequences.
A topic that regularly features in Connect and
our other publications is communication.
We look at situations where communication
with colleagues, patients and their families
were at the centre of matters we supported
members through. Further, it’s not just verbal
communication that can be problematic,
with documentation an important
communication tool that is often overlooked.

Understanding how care can be improved
is an area I am proud Avant invests
in. One such example is research on
our claims data profiled in this issue,
looking at why consent-related matters
arise. Another is supporting research
by members to advance medicine
through the Avant Foundation.
Despite the many challenges doctors
face, we are still one of the most trusted
professions in Australia. This is borne of our
passion for the profession, as exemplified by
Dr Dinesh Palipana OAM. In our interview,
Dinesh talks about his determination to
complete his medical training despite an
accident that left him quadriplegic. He went
on to co-found Doctors with Disabilities and
has been awarded an Order of Australia –
quite a story.
In line with our strategy to expand Avant’s
product offering for the benefit of members,
this edition also includes articles about
issues which practice owners and managers
regularly face, including cyber security,
flexible work arrangements and business
improvement. It also looks at the growing
trend of private patients in public hospitals
and the impact this has on health insurance.
I hope you find the articles helpful. We are
here to support members, so please make
full use of the resources we offer. As always,
we welcome your feedback.

Dr Beverley Rowbotham
Avant Mutual Chair

CONNECT WITH US
We’d love to hear what you think of Connect, of any individual articles or what you’d
like to see more of – email editor@avant.org.au
And don’t miss more regular updates and commentary on the issues raised in
Connect with our regular eNewsletters straight to your inbox.

Follow us on:
LinkedIn Avant Mutual
Twitter @avantmutual
Instagram @avantmutualgroup
Facebook @avantfoundation2017

1800 128 268
avant.org.au
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A doctor with determination
Dr Dinesh Palipana OAM
Life’s given me a lot of
opportunities. It’s given
me strength.
How does Doctors with Disabilities
help those in the profession?

While at medical school, Dinesh
Palipana had an accident that left
him with quadriplegia.

Has the experience of being
a patient altered how you
approach patients?

Determined to resume his career, Dinesh is
now a Senior Resident Medical Officer in the
Emergency Department (ED) at the Gold
Coast University Hospital, Lecturer at Griffith
University and Adjunct Research Fellow at the
Menzies Health Institute of Queensland. We
spoke with Dinesh about his journey from
patient to doctor and his work as one of the
founders of Doctors with Disabilities Australia.

Being a patient is so disempowering.
Working in the ED is sometimes very busy
and it’s easy to get caught up in the job.
A distressed patient may come across as
angry and frustrated, but when you have a
chat with them, you see they’re scared and
disempowered. I try and remember how
I felt and anchor my experience in that.

How was it returning to a medical
career after the accident?
I wanted to return to medical school from
the moment the accident happened, but
I didn’t know how I could. In the ambulance,
I met the same doctor who had lectured
us about emergency medicine. I had
been impressed with his work and I told
him that I wanted to get back to medical
school. He was very sympathetic. Griffith
University was also very supportive. But
it wasn’t without challenges – I had to
re-learn things that I’d taken for granted,
like how to use a stethoscope. But my
patients have been 100% positive and
accepting, and rarely have they seen me
as different. I don’t feel disabled – I feel
I’ve achieved a lot since the accident.
2
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What led to establishing
Doctors with Disabilities Australia?
In Australia it can be difficult to go through
medical school with a disability. When I
returned, there were guidelines that could
be interpreted strictly to exclude people with
disabilities. That’s why Drs Hannah Jackson,
Harry Eeman and I founded Doctors with
Disabilities. We saw there were barriers
against physically diverse people coming
into medicine, so we felt we needed to
advocate for them.

Apart from advocating at a broad level,
we help people individually, sharing how
we overcame obstacles and giving them
problem-solving tips. While I’m lucky to
be working in a department that is very
accepting, other areas within the profession
can be very difficult to navigate. There are
institutional barriers, and challenges in the
profession and educational institutions.
I’m also a member of the AMA Doctors
in Training Committee, and we’ve been
drafting policies and talking to colleagues
about change.

Tell us about your research into
spinal cord injuries?
There is new research that is very promising
in restoring function in those with spinal
cord injuries. For the first time, we’ve
seen people be able to move their legs
or stand again after spinal cord damage,
through pharmaceuticals and mechanical
thought-controlled movement. It’s really
exciting to move this along in Australia.

How would you like to see the
medical profession change to be
more inclusive?
The community has always trusted our
opinion as thought leaders in many areas,
and I think now is the time within our
profession to look forward and be accepting
of a diverse range of people. This will benefit
patients and our profession. By embracing
different people and giving people an
opportunity, we can not only improve the
profession, but we can improve society and
be a leader in inclusivity.

Consent conundrums
1 in 10 claims
Katinka Moran
BA (Psychology), MA (Psychology)
Research and Evaluation
Manager, Avant, NSW

Following best practice for
obtaining consent can be
challenging when balancing the
more pressing demands of your
job. However, doing so is vital, with
analysis of our data from July 2016
to June 2018 highlighting consent
issues in 1 out of 10 claims.*
Consent not informed

14%
Consent not
related to a
procedure

Most but not all claims involving consent
related to a procedure.

13%
Other
issues

This suggests that even if doctors followed
technically appropriate steps to obtain
consent, the patient did not fully understand
the information provided or had different
expectations about the treatment outcome.

58%
29%
Below expected
standard

Met
expected
standard

13%
Unknown^

Following a claim, a medico-legal evaluation
is undertaken to assess whether expected
standards of care were met.
The doctor’s consent process was assessed
as not meeting expected standards in almost
one third of claims involving consent.

Insights to reduce your risk
Shared decision-making
Although patients may feel they have been
given inadequate information, the solution
is not usually to provide them with more.
Information overload can make patients feel
overwhelmed rather than informed.
Ideally, the consent process involves the
patient in a shared decision about their
treatment. This involves truly listening to
a patient and integrating what they value,
and their goals and concerns into
treatment decisions.
Inadequate discussion about risks was a
major factor in these claims. Doctors are
legally required to discuss general risks and
material risks specific to the patient.
For guidance on this, see our factsheet
‘Consent: the essentials’ at avant.org.au

Check for understanding
It’s important to be clear about what the
patient understands when they consent
to treatment. If they do not understand
their condition, the disease process, or
the proposed treatment, they might be
disappointed with the outcome and assume
the problem is with your treatment.
It is helpful to ask patients to explain in their
own words what they know about their
current situation, the treatment and any
alternatives. Ask them what result they are
hoping for and check what they understand
about risks and side effects, including the
possibility their condition may not improve
or potentially worsen as a result.

Takeaways to inform your practice

Good medical records

•

A good consent process involves a conversation with a patient who is listened to,
understands the information given to them, has their concerns addressed, shares
in treatment decisions and feels informed.

•

Consent is not only required for procedures. It is important to obtain consent for
other elements of care including physical examinations, costs and non-procedural
treatments such as medication.

•

Consent discussions and the information provided to the patient should be
thoroughly documented in patient records.

•

If you receive a claim or complaint, contact us on 1800 128 268 for expert advice
on how to respond. We are available 24/7 in emergencies.

The consent process requires more than just
getting a signature on a form. Document the
options presented, the concerns and risks that
you have discussed with the patient, and the
outcomes of your discussions. This could be
key to demonstrating that you and the patient
had a shared understanding of what was
involved and makes it more likely that you can
show you met the expected standard of care.

Data relates to analysis of 5,640 complaints to regulators and compensation claims finalised between July 2016 and June 2018.
'Unknown' is used when the standard was not assessed or the final assessment report was unavailable.

^

86%
Consent for
a procedure

Consent frequently below standard

Among matters involving consent, the
most common issue was patients receiving
inadequate information and/or not feeling
fully informed. This especially applied to risks
of a procedure or treatment.

*

Not always related to procedures

Other claims involved consent for physical
examination, adequacy of information about
medication risks and financial consent.

87%
Issues with
information
provision

'Other issues' included the patient’s capacity
to consent and the doctor's manner of
communication, such as using jargon or not
using an interpreter when needed.

For guidance on maintaining good records,
see article ‘Defending your decisions:
Records prove decisive’ on page 10.
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Non-compliant patient
Court absolves doctors
Hishani Dassanayake
LLB
Senior Solicitor, Avant Law, NSW

The traditional model of primary
care, where one doctor treats a
patient for most of their lifetime,
is occurring less frequently in
modern day practice.
With patients becoming increasingly likely to
visit multiple doctors, it is vital to find ways
to ensure continuity of care to improve their
health outcomes.

Patient alleges failure to properly
manage conditions
Avant member, Dr Magenta*, was the
primary GP who treated the patient,
Mr Evans*, at a suburban medical centre
during 2002 and 2007.
At least five other general practitioners at
the same practice also treated the patient
at various periods between 2002 and 2012,
including Avant member Dr Blue*.
Years later, a claim for compensation was
brought by Mr Evans against all of the six GPs
involved in his care at the practice, as well as
other doctors he had seen up until 2012.
He alleged they had failed to properly
manage his diabetes and hypertension over
various periods, resulting in chronic renal
disease and depression.

Compliance an issue from the onset
The GP practice did not allow for booking
appointments. Patients saw whichever GP
was next available, although if they wanted to
see a particular GP, they could wait to do so.

Shortly afterwards, at another consultation,
Dr Magenta noted the diagnosis of diabetes
and that Mr Evans was only partially
compliant with his medication. He reinforced
the importance of managing his diabetes.
A few months later, Dr Blue noted Mr Evans
was no longer taking his medication. He
encouraged him to do so.
One year after the original referral, Dr Magenta
referred Mr Evans to a diabetes clinic
because he noted the patient had not
acted upon the earlier referral and he was
concerned about his diabetes management.
Mr Evans did not attend the clinic.
Another year passed and Dr Magenta
gave the patient another referral to an
endocrinologist. This time the patient
attended. The endocrinologist considered,
amongst other things, that Mr Evans’ blood
pressure needed to be monitored.

Numerous doctors become
involved in care
Mr Evans was seen at the practice by three
other doctors during this period, all of whom
treated Mr Evans for various ailments such as
the flu and work-related stress. They noted
the patient’s diabetes, arranging for further
blood tests and checks of his blood pressure.
After Dr Magenta left the practice in 2007
a sixth practitioner, Dr Green*, became the
patient’s primary GP until 2012, but again the
patient saw other GPs in between. Around
this time, the patient’s blood pressure started
increasing. This coincided with some further
work stress, which became the focus
of treatment.
In 2012, the patient decided to go to another
GP practice. He was diagnosed with stage 4
chronic kidney disease shortly after.

Dr Magenta first saw Mr Evans in 2003 for
worsening psoriasis. He sent him for a full
blood and urine screen.
When Mr Evans returned for his results, he
saw Dr Blue who diagnosed him with type 2
diabetes. He started Mr Evans on medication
and referred him to an endocrinologist, but
the patient did not pursue the referral.

4
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*Names and some details in this case have been changed.

The defence approach

Learnings

The claims against Dr Magenta and Dr Blue were defended on two bases – first, that
the members did not breach their duty of care to the patient and second, that it was
unlikely there would have been a different outcome had he been managed differently.

Fragmented care is a recipe for
sub-optimal treatment when dealing
with chronic illness. Ideally, the sole
treating doctor is in a good place to
be able to build trust, give consistent
messages, titrate medications,
orchestrate regular investigations
and arrange appropriate referrals.
Only then can the patient receive the
care that will optimise their progress
through their chronic disease.

In relation to whether there had been a breach of duty of care, supportive peer expert
opinions were obtained. However, despite the patient’s non-compliance at times,
there was an issue with continuity of care at the practice given the number of doctors
involved in the patient’s treatment.
As to causation, the medical experts retained to assess this considered the treatment
did not cause the injury and did not alter the outcome of the patient’s medical
condition. This led to Mr Evans’ lawyers conceding there was no case against our
members and three of the other GPs, who each received a judgment in their favour.
However, they did proceed with their case against Dr Green, claiming the results of his
investigations warranted referral to a specialist. They amended their causation case
during the trial to plead that, as a result of Dr Green’s management, there had been a
failure to slow the progression of renal disease. This was successful at first instance.
Dr Green appealed the decision. Even though he admitted he should have referred
the plaintiff to a specialist earlier, the Court of Appeal found that any different outcome
would have been negligible. Further, the court was not convinced the plaintiff would
have been compliant in any event, given he had not been compliant previously.

Other steps that can help:
Dr Richard Wilson

•

Discuss other reasonable alternative
management plans with the patient,
but explain why the recommended
management plan is preferable.

•

Supply further information for the
patient to take away and read, and ask
them to return for a second appointment
to decide on treatment.

•

Consider advising them to seek a
second opinion.

•

You may wish to seek permission from
the patient to discuss your concerns with
their family members and involve them
in the treatment discussion.

OAM, MBBS, DObstRCOG, FRACGP, FACRRM
Senior Medical Adviser,
Avant, SA

How to manage a
non-compliant patient
We regularly come across complaints
where a patient claims “The doctor didn’t
tell me that”. Understandably, doctors
can’t remember what they have said at
each consultation, and so we often rely
on the ‘usual practice’ defence if there are
insufficient notes in medical records.
In this case, the patient was frequently
non-compliant with medications,
management tools and referrals. If you get
a hint of such behaviour, make an effort to
take particular care to record the advice
given, frank discussions you had about the
importance of compliance and the likely
outcomes from non-compliance at each visit.

•

Despite the patient’s non-compliance,
initially strive to keep the relationship
going – suggest the patient come back
and see you again.

By taking these actions, you will be able to
better demonstrate all reasonable steps were
taken to provide appropriate care and that
the patient made an informed choice not to
undertake treatment.

The learnings from this case include
that a patient’s non-compliance
doesn’t discharge a practitioner’s
duty to ensure they receive adequate
care. Where a patient may be seeing
multiple doctors for a chronic or
serious condition, a situation many
doctors face, the patient should be
encouraged to see one doctor to
better manage their condition.
If this isn’t possible and there are
questions around the patient’s
medical condition or compliance,
the records take on even greater
importance and should be read
carefully to get a better picture of
the situation. Measures, such as a
central recall system and an 'alarm
bell' system for non-compliant
patients, could be put into place and
should be used consistently.

Useful resources
avant.org.au
Articles
•

Are we all clear?
Multidisciplinary care

•

When is it okay to end a
doctor-patient relationship?
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Fatal assumption
Communication failures
Multiple assumptions
Silvia Bastianon
BEc, LLB
Senior Claims Manager,
Avant, NSW

A case by an elderly man’s
family against the member who
provided him with palliative care,
reminds doctors of the danger
of making assumptions and the
need for a proper handover.*
It highlights the importance of regular and
effective communication not only with other
doctors and care staff, but also with the
patient’s family when appropriate.

No warning signs before admission
The patient who was living at a nursing
home was in his 70s and had multiple
comorbidities. He had undergone
three surgeries for hernia repair and its
complications over a two-month period.
Upon returning to the nursing home, the
consulting doctor had four consultations
with the patient concerning medications,
osteoporosis and persistent management
of post-operative complications.
At the fourth consultation, the doctor was
informed by a nurse that the patient had
vomited brown liquid the previous evening.
While he was deemed to have capacity,
due to hearing and speaking difficulties, the
doctor called the patient’s brother to get
consent on treatment. The brother agreed
for the patient to go to hospital provided
he had only minimal surgical intervention.
The patient stayed in hospital for two weeks
in the palliative care and rehabilitation ward
before being discharged. The doctor did not
attend the patient upon his discharge from
the hospital. Instead, he was supplied with
the discharge notes which indicated the
patient had been diagnosed with duodenal
ulcers and treated for infection.

At this point the doctor assumed that, as the
patient had been cared for in the palliative
care ward, there had been an end-of-life
discussion at the hospital or nursing home
with the patient and his brother, and it had
been decided he was for palliative care only.
The doctor did not seek to clarify this with
the patient or his family.
The doctor reviewed the patient again a
week later and noted poor circulation and a
necrotic area on his left big toe, and pressure
area on the left heel. He concluded the
patient likely had severe peripheral vascular
disease (PVD). The doctor asked the patient
whether he wanted to return to hospital
for surgical review and treatment, but he
refused. This was consistent with the doctor’s
understanding the patient was for palliative
care only.
He believed the patient had the capacity
to fully understand his condition and
the consequences of refusing treatment.
However, he did not record the patient’s
refusal in clinical notes.

Communication comes too late
The doctor did not speak to the patient’s
family about his condition after this
consultation. He assumed the family was
being kept informed by the nursing home.
It was only when the doctor received an
email from the nursing home a few days
later saying the patient’s condition had again
deteriorated, that he spoke with the family to
advise them the gangrene would be fatal.
The family agreed palliative care was the
best option at this stage given the poor
prognosis and the fact the patient would
have difficulty managing an amputation as
it would leave him bed bound. The patient
died two days later.

There was no mention of any concern with
the patient’s circulation or left toe. However, a
hand-written fax note from a registered nurse
at the nursing home to the doctor stated that
the patient had returned from the hospital
with a black, dry and painful left big toe.
6
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*Some details in this case have been changed.

What was alleged?
The patient’s family commenced medical
negligence proceedings against the doctor
and hospital, claiming damages for nervous
shock arising from the patient’s death.
They alleged there was a failure to diagnose
and properly treat PVD and necrosis on the
patient’s toe, which may have prolonged
his life. The family also claimed the doctor
failed to inform them of the severity of the
patient’s condition and treatment options.

Addressing the allegations
The doctor made errors at a few key points in
the management of this patient, particularly
by relying on others to communicate with the
family about the patient’s condition. He also
assumed the patient and the family were fully
informed of, and agreed with, the treatment
decisions, rather than speaking with them
directly to confirm this was the case.
The doctor did not recall the patient
complaining of any pain, swelling or
tenderness of the left toe, foot or ankle
during consultations before the patient went
to hospital. He also did not record the details
of when the symptoms commenced.
Different factual accounts of what occurred
after the hospital admission were given
by the family, the doctor and others in the
treating team. Unfortunately, the doctor’s
documentation was inadequate and this
compromised a successful defence.
An out-of-court resolution using an
alternative dispute resolution process was
achieved. This provided the opportunity to
come to an agreement on damages before
going to a public trial.

Useful resources
avant.org.au
E-learning course
•

Risk management lessons
Dr Peter Walker
MBBS (Hons), BSc (UNSW)
Risk Adviser, Avant, NSW

As well as resulting in potential civil liability and payouts, cases such as this frequently
result in complaints against doctors to health regulators. Such matters can have
serious professional repercussions, including reprimand, the imposition of conditions
on the doctor’s practice and even suspension.
This case highlights a number of common shortcomings concerning handover,
communication and documentation. Key learnings for doctors to take away include:
1. Communicate directly with patients and family members involved in care
decisions about the patient’s condition and treatment options at every clinically
significant stage.
If in doubt that they have been informed, it is good medical practice to provide
the information again and document that this has been done.
2. Ensure the patient has capacity and has given informed consent for the
proposed treatment plan – or is informed of the consequences if they refuse
medical treatment.
Always comprehensively document consent to, or refusal of, treatments.
3. Clinical handover about a patient’s condition and management is critical
for good patient care, and failure to adequately hand over care is a frequent source
of complaints and claims.
Particular care for giving or receiving effective handover should be taken when
a patient is entering or leaving an acute hospital admission. Accepting a patient
under your care (for instance from hospital into a nursing home) brings significant
professional responsibilities, and should be attended to thoroughly.
4. Adequately document management decisions, including the patient’s consent
or refusal, and a summary of advice regarding the consequences of no treatment.
Document information received from treating team members including nursing
staff, and information given to the patient and family (including summarising the
content of phone calls).
5. Relying on verbal handover of instructions may not be adequate, where
continuity of care is required but there may be a succession of different carers
(such as nursing homes).
Doctors should take care to document their clinical plan and instructions in the
medical records where they may be read by all members of the care team.

Effective communication

Webinar
•

More than words: communication
and clinical handover
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What are the options?
Advising is essential
Complication leads to legal action
Georgie Haysom
BSc, LLB (Hons), LLM (Bioethics), GAICD
Head of Research, Education
and Advocacy, Avant, NSW

The Supreme Court dismissed
an appeal of a decision where
a hospital was found to have
breached its duty of care to a
patient. The treating team failed
to advise the patient of treatment
options available and, as a result,
he sustained an injury, affecting
his ability to work.
The case emphasises the importance of
rigorous consent processes and a doctor’s
duty to advise the patient of these options,
particularly the material risks so they can
make informed decisions.

Options not discussed
A male long-distance coach driver attended
a district hospital after rupturing his
Achilles tendon. The rupture was managed
conservatively; his leg was placed in a half-cast
and he was referred to a major hospital.
Multiple doctors working at the major
hospital examined his leg and a new cast
was put on.
The doctors relied on their clinical
examination and the patient’s history, but
did not perform an ultrasound or other
radiology in assessing his tendon.
At no stage did any of the doctors discuss
the possibility of surgical repair of the
tendon with the patient.
On the patient’s second hospital visit,
a doctor recorded that his tendon was
'in continuity'.
About two weeks later, another doctor
recorded that the patient was a coach driver
with an Achilles tendon rupture who had
not been offered surgery. Surgery was
not suggested then and the non-surgical
treatment continued.

8
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The patient’s leg healed with some tendon
lengthening, which reduced his capacity to
work as a coach driver.
The patient sued the state (which was legally
responsible for the hospital and the doctors
who worked there) for negligence.
He argued the hospital should have
advised him of the two treatment options,
non-surgical and surgical treatment,
and explained the advantages and
disadvantages of both options.
Particularly, the patient claimed he should
have been advised that non-surgical
treatment carried an increased risk of
tendon lengthening, which could affect
his ability to drive.

Duty to advise reaffirmed
The main issue considered by the court
was whether or not the hospital should
have advised the patient about the
treatment options so he could make an
informed decision.
Further, he needed to know the impact the
treatment would have specific to his life.
The medical evidence from three experts
was that while both non-surgical and
surgical treatment were appropriate forms
of treatment for a ruptured Achilles tendon,
non-surgical treatment carried a greater risk
of tendon lengthening.
Tendon lengthening was particularly
problematic for the coach driver because of
his occupation, and the hospital had enough
information from the history taken to be
aware of this.
Due to the patient’s employment and his
need to recover quickly to get back to work,
the court found that if he had been advised
of the two options and their impacts specific
to him, he would have chosen surgery.

Larger compensation awarded
The court originally found the hospital had
breached its duty of care by failing to advise
the patient of surgical treatment, and the
advantages and disadvantages of non-surgical
and surgical treatment. The patient was
awarded compensation by the court.
On appeal, the hospital unsuccessfully sought
to overturn the findings of the original court
based on the duty and standard of care
owed, and medical evidence.
The Court of Appeal dismissed the appeal
and instead awarded the coach driver a
larger amount of compensation for his injury.

Dr Susan Hertzberg
MBBS, MHealthlaw, MBioethics, FACEM
Senior Medical Adviser,
Avant, NSW

Risk discussions
You have no obligation to offer a treatment
you do not believe is clinically indicated or in
the patient’s best interests.
However, where there is a range of
acceptable options or alternatives, and you
have a preference for one, then the patient
should be given that information and the
reasons why you prefer one approach over
the other, as well as the risks.

Material risks

Each patient is different
and their particular
circumstances may mean
they would be willing
to face the risks of a
conservative approach
over a surgical approach,
and vice versa.

Shared
decision-making
The consent process is about
engaging the patient in a discussion
about their needs, priorities and
expectations and coming together to a
shared decision about their treatment.
The risks you need to discuss include
those likely to be significant to the
patient, which is why it is essential
you ask what is important to them.
The discussion needs to:
•

consider the treatment and
options from the patient’s
perspective

•

explore with the patient what
is most important to them –
for example, being pain free,
able to walk unassisted, live
independently or continue their
current work

•

explore what outcomes they are
prepared to live with

•

talk about how they would
manage a common outcome
– for example, would they be
able to take time off work to
recuperate if necessary?

•

give the patient context – in
this case, what does tendon
lengthening actually mean
for them?

Each patient is different and their particular
circumstances may mean they would be
willing to face the risks of a conservative
approach over a surgical approach, and
vice versa.
The only way to assess this is to have a
conversation with the patient about what is
important to them and what outcomes they
are prepared to live with. This is the concept
of material risks.
The test for what is a material risk is
patient-centred; it involves considering what
is likely to be of significance to that patient.
Doctors have an obligation to inform patients
of what risks might be material in that
particular patient’s circumstances, such as in
this case where the patient’s livelihood might
be impacted by a particular treatment option.

General and specific risks

Useful resources

Known risks should be discussed with the
patient, including risks that are general in
nature, quite common and have only a slight
detrimental effect, as well as the risks that are
rare but their outcome is significant.

avant.org.au

Risks specific to the procedure or treatment
also need to be discussed.

•

Consent: the essentials

•

Managing patient expectations

Podcast
•

Issues of patient consent

Factsheets

Video
•

Gaining patient consent
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Defending your decisions
Records prove decisive
Anna Gornall
LLB (Hons)
Solicitor, Avant Law, QLD

The primary objective of medical
records is the safe and effective
care of patients. However,
they can also assist to defend
your actions, as one physician
member* discovered after a
patient lodged a complaint with
the Australian Health Practitioner
Regulation Agency (AHPRA).
When regulators are considering complaints
and disciplinary actions, documentation is
a vital element of the evidence – you may
not have done anything wrong but can you
prove it?

During the initial assessment of the
notification, the Medical Board considered
whether or not the physician provided safe
and effective medical care and whether there
was evidence he posed a risk to the public.
Quality of care was assessed in the context
of 'Good Medical Practice: A Code of
Conduct for Doctors in Australia', which
states providing good patient care includes
formulating and implementing a suitable
management plan.
Avant’s medico-legal team assisted the
member in responding to the complaint and
supported him throughout the proceedings.
Two issues were investigated:
•

whether the physician had provided
adequate treatment in relation to the
management of the patient’s port

The patient was diagnosed with metastatic
colorectal cancer, a serious condition
with a high rate of recurrence after initial
treatment. In order for the chemotherapy
treatment to commence, the patient
had an implantable port inserted for
central venous access. The management
plan included 12 chemotherapy
treatments on a fortnightly basis.

•

whether he had delayed the removal
of the port.

Three years after the chemotherapy
ceased, the physician was contacted
by the oncology nurse about an issue
with flushing. He promptly arranged
for the port to be removed.
Unfortunately, the patient suffered a
complication during the removal, namely
port fragmentation. This is an uncommon
but well recognised complication.
Subsequently, the patient made a complaint
alleging the physician failed to adequately
flush and drain the port, which resulted in
Connect | Issue 13 | December 2019

What did the Medical Board
consider?

Uncommon complication
causes complaint

Following completion of the treatment, which
was uneventful, a decision was made to leave
the port in due to the high risk of recurrence.
Consequently, the patient required regular
monitoring by his physician and flushing of
the port by an oncology nurse.
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a complicated removal. He also expressed
concern that the port was left in situ for
three years, which he understood to be
inappropriate.

What the records showed
The medical records confirmed the physician
had explained to the patient the rationale
for keeping the port in place and the patient
had agreed with this course of action.
The records also confirmed that as soon as
the physician was made aware of the port
dysfunction, its prompt removal was arranged.
In his submission to AHPRA, the physician
explained the rationale behind leaving the
port in situ, namely that there was very high
risk of recurrence and if this happened, the
patient would most likely be treated with
chemotherapy again and would require a
port for treatment.
He explained that removing and re-implanting
the port would have risked an unnecessary
procedure and associated complications,
as well as inconvenienced the patient.
He therefore considered it appropriate to
recommend leaving the port in situ, which
he had done for many of his patients in
similar situations in the past.

*Some details in this case have been changed.

He further stated the trigger points for
removal of this port were major pain,
difficulties with flushing or clotting, or
change in the position of the device.

Key learnings
This case provides an example of how the Medical Board determines its findings when
assessing complaints about doctors and why adherence to the Code of Conduct must
be evident in your records.

When the problems with the port were
brought to his attention, appropriate steps to
arrange its removal were taken.

The Code of Conduct notes the importance of “Keeping accurate, up-to-date
and legible records that report relevant details of clinical history, clinical findings,
investigations, information given to patients, medication and other management
in a form that can be understood by other health practitioners”. Specifically:

Medical Board finds management
appropriate
Upon consideration of the submission and
the medical records, the board decided to
take no further action. The Board accepted
that the clinical rationale for leaving the
port in situ following completion of the
chemotherapy treatment was appropriate.
In response to the patient’s concerns
regarding the delay in removal, the board
stated that this port could have remained
in situ for at least five years as long as it
continued to function adequately.
Furthermore, the board noted that
fragmentation of a port is a recognised
complication of the removal procedure.
Ultimately, the board concluded there
was insufficient evidence to suggest the
fragmentation was due to the length of
time the port had been implanted. It also
concluded the physician did not cause any

•

consents must be recorded

•

medically appropriate actions should be documented

•

records must follow correct protocol for notification of patient progress and
facilitate transfer of clinically relevant information between care providers.

If you receive a complaint, call us on 1800 128 268 for medico-legal advice and
support, available 24/7 in emergencies.

delay in the removal as he made a referral as
soon as he was notified of the issue.
In these circumstances, the board
considered the physician had implemented
an appropriate management plan for the
patient. Ultimately, the board decided the
physician’s performance was appropriate
and no further action was taken.

Useful resources
avant.org.au
Factsheets
•

Medical records – the essentials

•

Consent essentials

E-learning course
•

On the record: medical records
and documentation

Avant Travel Cover. Protection wherever you go.
Whether jetting off overseas with the family or travelling
interstate on business, Avant Travel Cover means you
can enjoy your trip with peace of mind.
Specifically tailored for doctors and exclusive to Avant members,
this great value protection includes:
•
•
•
•
•

overseas medical expenses and emergency travel assistance
automatic cover for accompanying partner and dependent children
cover for snow sports or leisure cruising at no additional charge
no maximum age restrictions for most key benefits
overseas and domestic travel cover (more than 250km from home).

Sign up today at avant.org.au/travel
or call 1800 128 268
IMPORTANT: Avant Travel Cover is available under a Group Policy between QBE Insurance (Australia) Limited (ABN 78 003 191 035, AFSL 239545) and Avant Mutual Group Limited (ABN 58 123 154 898). Avant Travel Cover is
underwritten by QBE Insurance (Australia) Limited ABN 78 003 191 035 AFSL 239545. For full details including the restrictions, terms, conditions and exclusions that apply, please read and consider the Product Disclosure Statement
available at avant.org.au or by calling us on 1800 128 268. An excess may apply, depending on policy and claim type.

Knowledge is power
Instant patient feedback
“If people want feedback, it’s now
really easy to get,” Prof Andreas
Obermair remarks, referring to
the focus of his project for which
he was awarded a grant by the
Avant Foundation.
It was the lack of access to information
which inspired longstanding Director at
the Queensland Centre for Gynaecological
Cancer, Prof Obermair, to pilot a Patient
Reported Outcome Measures (PROMS) add-on
for SurgicalPerformance* in his practice.

You don’t know, if you don’t ask
“Capturing the patient experience has
a huge impact on doctors and patients
because ‘what can I expect after surgery?’
is one of the most relevant questions for
them. Unfortunately, no-one could answer
truthfully because we didn’t capture this
information,” Prof Obermair says.
The PROMS tool communicates directly
with patients via text message in the early
days following surgery, after discharge
from hospital.
Prof Obermair explains, “The PROMS module
sends a handful of questions at three time
points automatically to patients, they answer
the questions and the results are available for

the SurgicalPerformance user to see: Is my
patient pain free? Does my patient complain
about nausea? Is my patient able to perform
basic everyday activities?”.
He is keen to point out this is not a tool for
governments or health insurers to police or to
monitor doctors. Benchmarking is completely
anonymous, the information in the database
is protected and strictly confidential.

Meaningful answers for patients
and doctors
This seemingly simple intervention, Prof
Obermair says, greatly enhances the patient
experience by providing meaningful answers.
“We can now say that on average, patients
will be pain-free after this many days. And
after an average of – let’s say seven days –
virtually all patients can dress themselves”.
Asking for patient feedback has been
invaluable for his own practice, where he
has already implemented changes based
on patients’ responses.
“We discovered that patients in one
particular hospital were reporting higher
levels of pain following surgery. I found out
that patients discharged from this hospital
on Saturday or Sunday didn’t receive their
pain medication because of an issue with
the pharmacy. If I didn’t know this, I would
not have been able to rectify the issue.”

This is the first time a
platform provides surgeons
access to this kind of data
on a large scale...
“This is the first time a platform provides
surgeons access to this kind of data on a
large scale, so they can see how patients
progress postoperatively after their discharge
from hospital. We’re proud to support this
project, which fills an essential gap in terms
of how we record the patient experience,”
comments Dr Penny Browne, Chair of the
Avant Foundation Board.

Further information
Visit surgicalperformance.com for
more information.
*SurgicalPerformance is an online database
which allows surgeon subscribers to compare
their procedure-specific outcomes with
their colleagues.

Avant
Foundation
for quality, safety and professionalism

Avant Foundation Grants
Supporting research, education
and leadership programs
designed to make a real difference to
how medicine is practised.
Find out more at avantdifference.org.au
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Avoiding the spotlight
Medicare review
Caroline Tuohey
BA, LLB
Practice Manager Legal
(Professional Conduct),
Avant Law, VIC

According to the Professional
Services Review’s (PSR) 2018-19
Annual Report,1 the total amount
repaid by doctors through the
PSR was nearly six times the
historical annual average. In the
last financial year alone, 101
practitioners across numerous
specialties were the subject of
a PSR review, resulting in the
repayment of $29 million in
benefits to the Commonwealth.
The consequences of not being able to satisfy
the Director of PSR or a PSR Committee
that your claiming of Medicare Benefits
Schedule (MBS) items was appropriate can
be significant and stressful. Here are answers
to some common questions from members
about the review process and advice on
good practices to avoid a review.

How did I become the subject of a
PSR review?
The Department of Health’s Practitioner
Review Program (PRP) routinely monitors
the claiming of MBS items and will contact a
doctor if their claiming is irregular compared
to their peers. The Department will review
the claiming profile of a doctor if its review
has identified unusual patterns of item usage
or item combinations.
A PRP medical adviser will invite the doctor
to explain any ‘concerns’ with the doctor’s
billings statistics. If not satisfied with that
explanation, the doctor may be offered a
period of review to demonstrate changes
to their practice before the doctor’s billings
statistics are re-examined.
Following this, the doctor may be informed
there are no further concerns or invited
to make submissions to a delegate of the
Medicare Chief Executive Officer in response

to issues identified during the review. If the
delegate remains concerned about the
doctor’s practices, a referral is made to the
Director of the PSR who decides whether to
conduct an independent review.
Each year, the Department of Health
interviews several hundred practitioners to
gain further information about their practice
through the PRP. A small proportion of these
practitioners are referred to the director.

What is involved with a PSR review?
Unlike the PRP review, which only examines
the doctor’s claiming figures, the director will
review a randomly selected set of patient
records for services rendered during the
12-month review period. The director’s team
of experienced and currently practising
doctors reviews the sample of records and
provides a report for the director to consider.
The director will then explain any concerns
arising from the review of the sample of
records in a letter to the doctor and give
them an opportunity to respond.

What are some examples of
inappropriate practice?
‘Inappropriate practice’ is any conduct
by a doctor when rendering or initiating
services that a doctor’s peers2 could
reasonably conclude was unacceptable
to the general body of the profession.3
This includes keeping medical records
that don’t adequately evidence the
care provided and billed for.
The key elements of ‘inappropriate
practice’ include whether the
rendering of the MBS service would be
unacceptable to the general body of the
doctor’s peers (for example, claiming
an item 36 for a straightforward repeat
prescription consultation), and whether
or not the doctor kept adequate and
contemporaneous records for MBS or
PBS services they have rendered.
We frequently see two areas identified by
the PSR as raising concerns of inappropriate
practice – chronic disease management
items and items in association.

psr.gov.au/sites/default/files/PSR_Annual_Report_2018-19_FINAL.PDF/ accessed 29/10/2019
As represented by a Professional Services Review Committee
3
psr.gov.au/about-the-psr-scheme/what-is-inappropriate-practice
1
2
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Chronic Disease Management
services (MBS items 721 and 732)
It is not uncommon to see care plans
that, on the surface, appear detailed and
comprehensive, but are found by the director
not to satisfy the requirements of the MBS or
otherwise to be unacceptable to peers.
Below is a fictional care plan that includes
common areas of concern that are likely to
be raised by a PSR Committee:
•

The chronic disease is not clearly
identified.

•

There is no baseline assessment
or individualised goals.

•

The care plan consists of an identical
template-driven document with no,
or very minimal, clinical input.

•

There is no evidence of patient consent.

The expectation of the director is that the
goals of the care plan will adhere to the
SMART (specific, measurable, achievable,
realistic and timely) goals formula.
For example, the director does not consider
that a body of GPs would find the goal of

'optimal pain management' to be a GP-level
goal. Doctors are expected to provide
a SMART goal such as 'increase walking
tolerance so the patient can walk to the
shops unassisted within six months'.
For reviews of General Practitioner
Management Plans, there is often
inadequate evidence that a review of
outcomes against goals has occurred.

Billing attendance items in
association
The second common issue is where a doctor
has submitted a claim for two attendance
items concerning one appointment. This is
because where items are billed together,
often there may be a concern that specific
requirements of each item, such as minimum
consultation times, are not being met or
there has been ‘double counting’.
For instance, under billing requirements,
where an appointment with a GP for a
mental health consultation is being claimed,
an additional attendance item for a different
health issue can only be claimed if it is
clinically indicated and details of the separate

issue, history, examination, diagnosis and
treatment is identified and explained in the
clinical record. As an example, 'patient also
complaining of 3/7 sore throat and fever'.
Many records reviewed by the director
of PSR concerning a mental health
consultation or treatment fail to reflect
a separate health problem requiring
immediate treatment, often because there
is insufficient information provided.

It is not uncommon to see
care plans that, on the
surface, appear detailed
and comprehensive, but are
found by the director not to
satisfy the requirements...

Sample GP management plan (item 721) that may cause concern
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Patient’s health problems/health
needs/relevant conditions

Management goals with which
the patient agrees

Treatment and services
required, including actions to
be taken by the patient

Arrangements for providing
treatment/services
(when, who, contact details)

Chronic pain

Increase patient's understanding
of chronic pain

Pain education/lifestyle

GP, physio

Pain

Optimal pain management

Assessment, monitoring,
patient education

GP, physio

General health monitoring

Monitoring of general health

Review patient's status,
measure BMI, BP, cholesterol profile

GP – once every 6-12 months

Medications

Correct use of medication, with
minimal side-effects

Education about medications

Pharmacist

Future complications, reduce risk
of hospitalisation

Prevent/minimise long-term effects
of chronic pain

Annual complication
assessment/adjust medication

Consultant physician

Need for healthy diet

Maintain healthy weight and diet

Increasing understanding of
healthy eating

Dietitian, health promotion officer, GP

Need for physical activity

Increase exercise

Establish regular exercise routine

Exercise program of patient's choice

Weight

Body mass index (BMI) 20-25

Assess and monitor BMI, review

GP

Psychosocial burden of
chronic condition

Prevent adverse effects of
chronic condition

Assessment, education,
support, referral

GP

Connect | Issue 13 | December 2019

Dr Kelly Nickels
MBBS (Hons), FRACGP, MHlth&MedLaw
Practice Manager Claims
(Professional Conduct),
Avant, VIC

I’m busy, how can my records
satisfy a PSR review?
Many doctors feel disillusioned and
frustrated by the perception that the director
expects very detailed records to support
each and every consultation when there are
so many demands placed on them.

Doctors also use ‘shortcuts’ or ‘macros’ from
their medical software programs. The use
of these auto-fill functions is permissible, so
long as the content is tailored and specific to
the presenting complaint.
The director will analyse the content, looking
for relevance of a particular examination
concerning the complaint. For example,
'heart, lungs examined' may not be relevant
to a complaint of an ingrown toenail.
The reliability of templates is undermined
if there are repeated sections of text for
consecutive consultations.

The director has displayed an understanding
that doctors face a challenge juggling
provision of care to the patient and
maintaining adequate clinical records. From
our experience, the following guidelines
will assist in meeting the standard for an
'adequate and contemporaneous record':

What are the consequences of
non-compliance?

•

The name of the patient and date of
service is clearly identifiable.

•

It contains a separate entry for each
attendance by the patient for a service.

Of the 101 PSR cases, only two were
subject to a decision to take no further
action and the majority were resolved
by way of negotiated agreement.

•

It provides adequate clinical information
to explain the type of service rendered
or initiated and to establish that MBS
criteria for the item have been met.

•

Each entry is sufficiently comprehensible
so another doctor, relying on the record,
can effectively undertake the patient’s
ongoing care.

•

The record is completed at the time the
practitioner rendered or initiated the
service, or as soon as practicable after
the service was rendered or initiated by
the doctor.

Do I meet my obligations if I
use templates?
The use of templates is permissible, but
unless the template is tailored and specific to
the consultation, it will not always satisfy the
requirements under the MBS.
We speak to many doctors who utilise
templates for various plans and assessments,
and a comprehensive template can be
very helpful in ensuring that all elements
required by the item descriptor have been
included. However, unless there is evidence
of sufficient clinical input by the doctor, the
MBS item will not always be substantiated.

There are three possible outcomes of a referral
to the Director of PSR – no further action,
negotiated agreement with the director or
referral to a Committee of the doctor’s peers.

The outcomes of the negotiated agreements
included repayment orders totalling
$26 million. In 62 cases, the outcome
included partial disqualification from billing
certain MBS items for a period and full
disqualification from all MBS billing for a
period in one case. Repayments ranged
from $10,000 to $995,286 with more
than two thirds of agreements involving
repayments of $200,000 and above.
In most cases, the doctor is required to pay
100% of the benefit claimed even though
they may have shared a percentage of the
rebate with the practice.
The director also has the power to refer
clinical concerns to the Medical Board and
increasingly has used that power. This can be
particularly problematic when records don’t
provide enough detail to explain care.
Under no circumstances should you attempt
to improve medical records without
clearly identifying when any additions or
alterations were made. Metadata embedded
in electronic medical records is routinely
examined by the PSR to ensure fraudulent
alteration of medical records has not occurred.

How can I get across
my compliance
obligations?
There are many resources available
for doctors to get to know their MBS
claiming obligations:
•

A good start is to refresh your
understanding of the descriptors
for MBS item numbers you
commonly bill at mbsonline.gov.au

•

For advice about the
interpretation and application of
the MBS, send any questions to
the ‘AskMBS’ team at
askmbs@health.gov.au

•

Visit avant.org.au/Resources/
Public/Medicare-FAQs for
further advice about Medicare
compliance and good medical
record keeping.

•

The Department of Human
Services has detailed training
guidelines and e-learning
activities on claiming MBS
services appropriately at
humanservices.gov.au

•

Use the MBS items online
checker through Health
Professional Online Services.

The responsibility
is yours
Ultimately, it is your responsibility to
ensure your rendering of MBS services
is correct and that the service can be
substantiated by your clinical records
if reviewed by Medicare.
Regularly reflecting on your billing
practices and the quality of your
medical records can go some way to
avoiding an adverse outcome if you
are the subject of a review.
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Private patients in public hospitals
A question of choice
are often not made aware of their rights and
entitlements as a public patient.
Peter Aroney
BComm, ACA
CEO, Doctors' Health Fund, NSW

Recent reports regarding the
practices of public hospitals
and their staff when signing up
private patients, pose a threat to
patient choice and the integrity
of our wider health system.
There has been significant coverage and
anecdotal reporting on the ways public
hospitals encourage patients to use their
private health insurance for services already
covered by Medicare and state governments,
especially when patients are admitted
through emergency.1
With private health insurance funding a
growing number of public hospital admissions
each year, and the pressure this is placing
on private health insurance premiums and
waiting times in public hospitals, attention
has rightly shifted to investigating the
cause and impact of this increase.2

A case of undue pressure
Roles have been developed within public
hospitals, known as patient or client liaisons,
who are responsible for signing up private
patient’s health funds early on in their
admission, often before the patient has been
seen by a doctor.
Recent criticism has been raised regarding
their tactics used, and the state of patients
when they are approached to make
this decision, especially when admitted
unexpectedly.3 Emergency patients in
particular can be vulnerable due to the
nature and urgency of their condition and

This behaviour is not going
unnoticed
Members Health Fund Alliance and Private
Healthcare Australia, the two peak bodies
representing the private health insurance
sector, have publicly stated that this shifting
of costs is contributing to higher private
health insurance premium increases.4
From a report by the Australian Institute of
Health and Welfare (AIHW), private health
insurance is funding a growing number of
public hospital admissions – from about one
in 12 in 2006-07 to one in seven in 2015-165;
suggesting a growing reliance of public
hospital funding on private health insurance.
Federal Health Minister Greg Hunt has
acknowledged cost shifting as part of his
commitment to reducing health insurance
premiums.6
He has recognised that the transfer of
funding to private health insurance in
public hospitals is having a direct impact
on premium increases, and has further
highlighted the impact this has on the
availability of beds and timely care for those
electing to be public patients.7

Policy reform building momentum
The Commonwealth and most states and
territories have signed a Heads of Agreement
to work together to develop reforms to
ensure the sustainability of the public and
private health systems, and to reduce any
disadvantage the current system is promoting.
They have pledged to "improve admission
policies and practices to support patients
in electing to be treated as private or public
patients in public hospitals".8

Cost shifting changing the healthcare landscape
The Department of Health has calculated growth in private patient admissions
in public hospitals has contributed to approximately 0.5% per annum increase to
premiums over the past five years.9 With the last two years' average premium increases
being 3.25% and 3.95%, that’s a significant portion of the increase.
At the same time, the AIHW and The Department of Health claim the median waiting
times for elective surgery for public patients is 42 days compared with 21 days for
privately insured patients in public hospitals.10
16
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The Commonwealth and
most states and territories
have signed a Heads
of Agreement to work
together to ... reduce any
disadvantage the current
system is promoting.
More recently, larger health funds such as
Medibank, Bupa and HCF have changed
their policies to mitigate their cost by only
agreeing to pay NSW public hospital ‘shared
ward’ rates, as opposed to private room rates.
Reports have since emerged that NSW
public hospitals are not prepared to waive
any additional charges a health fund does
not cover for their member.11 This clearly
puts patients and those health funds that
fully fund these additional charges at a
cost disadvantage.

The way forward?
We believe the importance of choice is
central to this debate, to ensure fairness and
the sustainability of our health system.
The presence of privately funded patients
in public hospitals is not uncommon. This is
evident with patients who elect to be treated
as a private patient in a public hospital often
due to a doctor’s preferences and services
available specific to their condition. It is the
threat to choice that occurs in emergency
and other public hospital departments that
raises cause for alarm.

The Australian Healthcare Agreements set by
the Commonwealth Government stipulate
that in declaring to be a private patient in a
public hospital “...there is to be no direction
by a hospital employee towards a particular
decision...” and “...will not be made until the
patient or legal guardian is fully informed
of the consequences of election...”.12 It is
important we maintain these standards
in all cases.
Ultimately, the level of care provided in a
public hospital should not be influenced by
a patient’s choice of funding.
We are fortunate to have high quality
healthcare services in Australia. Patients
though need to know what to expect when
they elect to be covered as a private patient
in a public hospital, and this decision needs
to be made freely.

Key takeaways
Information about being treated
as a private patient in a public
hospital can be hard to find and
varies between hospitals.
If you choose to be privately
covered, ensure you ask about
important benefits you are entitled
to, such as choice of doctor, access
to a single room and specialised
follow-up care.
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Out-of-pocket costs can arise
depending on your health
insurance policy.
Request information about this
before making decisions on care.

Join the health fund that supports you both
as a patient and as a medical professional
Switching is easy, it takes just five minutes and we take care of all the paperwork for you.
For more information or to switch, call our expert Member Services team
on 1800 226 126 or visit doctorshealthfund.com.au
IMPORTANT: Private health insurance products are issued by The Doctors’ Health Fund Pty Limited, ABN 68 001 417 527 (Doctors’ Health Fund), a member of the Avant Mutual Group. Cover is subject to the terms and conditions (including
waiting periods, limitations and exclusions) of the individual policy.

Support continues
Medical indemnity schemes
About the schemes
Natasha Fenech
BEc, BSc, AIAA, MBA, GAICD
CEO, Medical Indemnity &
Deputy Group CEO, Avant, NSW

The Medical and Midwife Indemnity
Legislation Amendment Act 2019
was recently passed by the
Senate and is expected to come
into effect on 1 July 2020. The
legislation ensures ongoing
support for the schemes, meaning
there will be no material changes
to doctors’ premiums.
Over the last two years, the Commonwealth
Government conducted a First Principles
Review of the medical indemnity schemes.
Avant advocated strongly for continuation
of the schemes, along with the Australian
Medical Association (AMA) and other
stakeholders. We welcome the minister’s
commitment to the continuation of the
schemes which benefit members.

Greater fairness and simplicity
The proposed law will require all medical
indemnity insurers to provide cover for all
doctors who need it, ending the situation
where only the insurer of last resort in
each state (such as Avant) must offer
medical indemnity.
Under the new legislation, medical
indemnity insurers will continue to be able
to price risk so members are not crosssubsidising the highest risk doctors. The
maximum risk surcharge has been increased
to 200% of the premium, up from 100%
presently. This will impact a very small
number of practitioners.
A further benefit to doctors is the simpler
arrangements for when they cease practice.
Doctors will no longer be required to purchase
a medical indemnity policy for three years
after retirement, as they will be immediately
eligible for the Run-off Cover Scheme, so long
as they have permanently retired from private
medical practice.
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Schemes were introduced in the early 2000s
to bring stability to the medical indemnity
sector and provide premium affordability for
doctors. However, in 2016, there was a cut
to these schemes, which resulted in upward
pressure on premiums.
The legislation means support for the
following schemes continues:
Exceptional Claims Scheme (ECS)
The ECS is the government's scheme to
cover doctors for 100% of the cost of private
practice claims that exceed $20 million,
so that doctors are not personally liable
for very high claims. The scheme is fully
funded by the government. Doctors are
not required to make a contribution.
Premium Support Scheme (PSS)
The PSS assists eligible doctors to meet the
costs of their medical indemnity insurance
where a doctor's gross medical indemnity
costs exceed 7.5% of their gross private
medical income.
High Cost Claims Scheme (HCCS)
The HCCS reimburses medical indemnity
insurers 50% of the cost of a claim over
$500,000 up to the limit of the practitioner's
cover for claims made after 1 July 2018.
Run-off Cover Scheme (ROCS)
ROCS provides secure insurance for doctors
who have left or retired from private practice.
It ensures that eligible doctors have medical
indemnity cover for incidents that might
have occurred during their careers but were
not notified to insurers. The ongoing cost
of ROCS is met by a 5% levy on medical
indemnity insurance.
We are pleased with the outcome and
proposed continuation of the schemes,
and will continue to work constructively
with the government in the coming
months to develop the rules.
“In an era of Medicare freezes, funding
shortfalls, declining public hospital
performance, and shrinking private health
insurance membership, it is reassuring that
the profession’s collaborative hard work has
been successful in ensuring stability in this
vital area,” Dr Bartone, Federal President of
the AMA, said.

Life insurance in superannuation
Things you should consider
David Loader
DipLifeIns, GradDipCom
Head of Life Insurance,
Avant, NSW

Superannuation funds have
long been a significant
provider of life insurance to
the Australian public, through
default cover automatically
provided to members.
This cover is a cost-effective safety net
to many who have not organised cover
themselves or have health issues, preventing
them from obtaining cover elsewhere.
If you rely on this automatic cover, it is
important you are aware of a recent change
in legislation, which may have resulted in
your cover being cancelled.

Life insurance cancelled from super
From 1 July 2019, all super funds were required
by law to cancel life insurance provided to
members if their account was inactive – that is,

definition. This means a payment will
be unavailable if you are able to work in
another medically-related occupation
outside of your current specialty.

had not received a contribution or rollover in
the previous 16 months.
In the lead-up to cancellation, your fund would
likely have issued a notice advising your cover
was due for cancellation with an opt-in to
continue your cover. If you did not opt in, then
your cover may already be cancelled.
If you would like this cover reinstated, you
must contact your fund as soon as possible.
It is likely though that you will be required to
complete a health and lifestyle questionnaire
and assessment as part of this process.

Weighing up the advantages and
disadvantages
Paying for your life insurance with super
savings can be a useful strategy to manage
your cashflow and may provide some tax
benefits compared to paying for cover
outside super. However, benefit payments
in super may be subject to tax and the
cover available can have more restrictions
compared to life insurance held outside super.
Some specific things you should be aware of
about life insurance in super include:
•

Total and permanent disability (TPD)
cover is restricted to the 'any occupation'

•

Income protection payments are often
restricted to a two-year benefit period,
leaving you uninsured for long-term
disabilities.

•

Cover levels can fluctuate over time
without your knowledge, so this may
reduce to levels insufficient for your needs
or exceed what you require, leading to
unnecessary reductions in your super
savings through excess premiums.

•

Your super fund trustee can change
your life insurance without your consent,
imposing more restrictive definitions
or reducing cover.

These are just a few of the differences
to keep in mind when considering
cover through super compared to fully
underwritten non-super policies, such as
those available through financial advisers or
directly from life insurers. If you are in doubt
about what the best option is for you, it is
important to seek financial advice.

Avant Income Protection

Avant Life Insurance
Comprehensive cover
just right for doctors
That's our policy

Cover for your specialty over your
entire career
Avant Trauma and Children's Cover
Large cover increases without the
need for medical tests
Avant Practice Expense Cover
Keep your practice running even
if you’re ill or injured
Avant Life and TPD Cover

Dr Gareth Crouch
Protected by Avant Life Insurance since 2017

Increases without medicals and lump
sum benefits if you can’t return to
your own specialty

Injury or illness can change lives in an instant. Are you and your family fully prepared if something happened to you? It’s not enough
to have the right level of cover – as a doctor you also need the right type of cover.

1800 128 268
avant.org.au/life
IMPORTANT: Avant Life Insurance products are issued by NobleOak Life Limited ABN 85 087 648 708 AFSL 247302 (NobleOak). All general insurance is issued by Avant Insurance Limited ACN 003 707 471 AFSL 238765 (Avant). Avant
Life Insurance is a registered business name of Doctors Financial Services Pty Ltd ABN 56 610 510 328 AFSL 487758 (DFS). DFS provides administration services on behalf of NobleOak and Avant. The information provided here is general
advice only and has been prepared without taking into account your objectives, financial situation and needs. You should consider these, having regarding to the appropriateness of this advice and the policy wording and/or Product
Disclosure Statement for the relevant product (which are available by contacting us on 1800 128 268) before deciding to purchase or continuing to hold a policy with us.

A balancing act
Flexible work requests
Request refused
Sonya Black
LLB (Hons), B.Com
Special Counsel – Employment
Law, Avant Law, QLD

A full-time employee made an
unfair dismissal application*
against her practice employer
to the Fair Work Commission
after the practice was unable to
accommodate her request to
change her working hours.

Following up the discussion, the employee
emailed the practice manager, saying she
was ready to return to work under the
conditions requested.
Avant assisted the practice under its policy
to formally respond to the employee. The
email explained its inability to accommodate
the employee’s request because:
•

the practice has a greater requirement
for reception staff at opening and closing
times as these are the busiest times for
reception staff

•

the practice employs many working
parents, most of whom request annual
leave over school holidays and it would
be unfair to decline their requests
because of one employee’s arrangement

•

the practice would incur significant
additional costs if required to hire casual
staff to work at practice opening/closing
times and over school holidays

•

it can be practically difficult to employ
casual staff over school holidays as they
typically do not wish to work at this time.

The case is a good example of the challenges
in balancing supporting employee flexibility
requests with the needs of the business.

Flexibility requirements
The employee, a receptionist at the practice,
asked the practice manager if she could
take leave to care for her dying mother. The
practice manager was supportive of this and
during the meeting said she would “always
have a job to return to” when she was ready.
The meeting was followed by an email from
the practice manager saying the employee
would have a job to return to and they would
review her situation closer to her return.

Planned return to work
A few months after her mother passed away,
the employee met with the practice manager
to discuss her return to work.
The employee said that she wanted to work
from 10am to 2pm each weekday, and to take
leave during each school holiday period so she
could take her 11-year-old sister to school, pick
her up from school and be with her during the
holidays. The employee said that her father
may be able to provide some care for her sister
during the school holiday periods.

The refusal of the
employee’s request was
not unreasonable based
on the reasons provided,
and the offer of various
arrangements...

The practice manager said she would need
to discuss the request with the practice
owner. She asked the employee if she
had considered day and vacation care.
The employee advised that she wanted
to do school drop offs and pick ups for
her sister, as her mother had done for
her and her brother, and that she would
not consider other care arrangements.
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*Some details in this case have been changed.

Options provided
In an attempt to find a compromise, the
practice proposed three alternative working
arrangements:
•

•

•

the employee could work from 8.30am to
2.30pm each weekday with half an hour
lunch break and could apply for annual
leave in line with practice policy – leave
would be allocated among reception
staff on a fair and equitable basis
casual employment on standard
terms, with the practice not having
an obligation to offer work and the
employee not having an obligation to
accept any offer of work
return to her substantive full-time position.

Appreciating the employee had been through
a difficult time and would need to make
alternative arrangements for the care of her
sister, she was given the flexibility of returning
to work following the next school holiday.
The employee responded by saying she did
wish to return to work but still insisted on
the same working hours with an extension
to 2.30pm on the weekdays if it would help
the practice.
The practice sent correspondence to the
employee repeating its initial offer on
several occasions to which the employee
did not respond. The practice then sent

correspondence advising the employee
that if she did not respond, it would
assume that she did not wish to continue in
employment. The employee once again did
not respond and the practice advised that
her employment had come to an end.
At the employee’s request a separation
certificate was issued with the reason
for separation as ‘employee ceased
work voluntarily’.

Commission’s findings
In considering the unfair dismissal claim,
the commission found that the termination
of employment was not at the initiative of
the employer and therefore no dismissal
had occurred. The refusal of the employee’s
request was not unreasonable based on the
reasons provided, and the offer of various
arrangements for the employee to be able
to return to work showed the practice was
trying to accommodate her request.
The commission concluded the employee
chose not to accept the employer’s reasonable
and accommodating hours of work.
It also explored whether there had been
constructive dismissal – that the employee
had been forced into a position where
resigning from employment was the only
option. The commission found there had
been no constructive dismissal.

Effectively
negotiating work
arrangements
The reality is that sometimes a
business is unable to accommodate
flexible work requests when it
impacts their ability to run the
business, negatively affects their staff
or is not financially viable.
By seeking Avant’s support, the
practice was able to clarify its rights
and ensure it met its obligations to
manage the flexible work request.
The written correspondence
following the alternative
arrangements proposal also ensured
there was substantial evidence
to rely on when representing
the practice during commission
proceedings.

Useful resources
avant.org.au
Article
•

Avoiding contract disputes

Factsheet

Tips for flexibility discussions

•

Employment agreements

1. Make sure you are familiar with s65 of the Fair Work Act 2009 (Cth), which sets
out the rights of employees and employers with regard to requests for flexible
working arrangements.
2. Set up a meeting with the staff member to discuss the request.
3. If you don’t have a clear picture of the reasons for why your employee would like
to change their work arrangements, ask them to summarise this. This will help
you to understand the needs of your employee and potentially offer alternative
options if you are unable to accommodate their request.
4. Be clear and realistic about what you can provide in terms of flexibility. If you’re
unsure, make sure you state this in your meeting and advise the employee of
when you will be able to get back to them on their request. It may also be a good
idea to explain the approvals process for such requests.
5. Note down any agreements reached in the meeting and follow up in writing with
what was agreed.
6. If you are unable to come to an agreement, seek legal advice on next steps.
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Under attack
Ransomware cripples practice
Rebuilding data a challenge
Kate Gillman
BA, LLB
Head of Medico-legal
Advisory Service, Avant, NSW

Numerous recent news stories
about cyber attacks point to the
increasing frequency of their
occurrence and their potentially
crippling impact.
Medical practices are particularly a target
for cyber criminals. Attacks can result in
patient information being compromised
and significant disruption to business, as one
specialist practice* found when it recently
experienced a ransomware attack.

Attack leaves practice data
inaccessible
Like many medical practices, this practice
relied on its IT provider to deal with cyber
security and IT systems. The practice did not
have a separate cyber response plan and staff
in the practice felt unprepared to respond to
a cyber incident. Initially, it was unclear what
had happened, and a ransom demand did
not arrive until 24 hours later.
When the attack happened, the paperless
practice suddenly found it had no information
on any patients. It discovered that its backup
was not sufficiently secure and had been
infected as well. Ultimately, all systems, data
and backup files were inaccessible, from
appointment books to patient records.

Patient privacy a concern
The Office of the Australian Information
Commissioner (OAIC) did ask the practice
for information about the incident, and
ultimately agreed there was no reasonable
chance that data had been accessed by
unauthorised people or exported, as the
firewall had not been breached. Therefore,
there was no obligation to report the
incident to the OAIC under the Notifiable
Data Breach scheme.
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While trying to organise for its data to be
restored, the practice had to rebuild its
systems, including medical records. When
a patient arrived for an appointment, staff
took demographic details and contacted the
patient's GP, other specialists, pathology and
imaging practices, pharmacists and hospitals
to provide their clinical data.
In this case, when data was eventually
recovered, the practice had to amalgamate
the original records with those they had
been reconstructing during the interim.
Media reports now suggest ransomware files
may corrupt data, so even getting it decrypted
may not restore everything that was lost.

Mitigating cyber risks
This scenario is a sobering example of what
can happen if your medical practice is
unprepared for a cyber attack. Even if you
outsource cyber security and IT systems,
there are a number of steps you can take to
mitigate the risks and impact of an attack:
•

Have strong cyber security policies
and procedures in place and ensure
all staff adhere to these, especially
password security.

•

Train staff on how to respond to an
incident so they are well prepared.

•

Ensure you have a safe backup which is
secure and impenetrable.

•

Check your IT provider has appropriate
expertise and experience to advise
your practice.

•

Discuss organising an IT risk assessment
with your IT provider to identify and
rectify any weaknesses in your system.

The Australian Government suggests
businesses consider cyber liability insurance
to protect them from exposure to cyber-crime,
which also covers forensic specialist expenses
and costs incurred from business interruption.
However, prevention is better than cure
when it comes to cyber attacks. It's important
to have mitigation strategies in place to
protect your practice. For information on
this and helpful cyber security resources,
visit avant.org.au/cyber-resources

*Some details in this case have been changed.

Tips on how to respond to a cyber attack

Useful resources

1. Recognising a cyber attack

avant.org.au/cyber-resources

It can be difficult to identify an attack, which may at first appear to be an internet
connection or service provider issue.

Podcast

Warning signs include the system not starting normally or repeatedly crashing, the
internet browser going to unwanted pages or advertisements popping up
in an unusual manner.

Factsheets

2. Minimising the damage
If you experience out-of-the-ordinary IT problems, assume the worst and shut
down all computers, and unplug from the power point.
Do not connect the backup data or any portable devices such as laptops, to the
network. Contact your IT provider immediately for assistance.
3. Alerting OAIC of a notifiable breach
Check if the incident is a notifiable breach that needs to be reported to the
OAIC and patients under the Notifiable Data Breach scheme. Avant can advise
you on this.

•

It happened to me: Cyber attack

•

Cyber security checklist

•

Preventing a cyber incident

•

Responding to a cyber incident

Websites
cyber.gov.au
•

Australian Cyber Security Centre

racgp.org.au
•

RACGP: Information security

4. Rebuilding IT systems
If backup files can’t be accessed, gather patient information from other
health providers. Patients should still be seen unless you are unable to provide
adequate care.
5. Addressing ransomware demands
The Australian Cyber Security Centre advises against paying ransoms. If you receive
a ransomware demand, seek advice from IT experts, or Avant if you have a practice
insurance policy.

More protection for your practice
Healthcare data is an increasing target of cyber attacks,
and the loss of access or damage to your data can have
serious impacts on your practice and patients.
That’s why it’s important to protect your business with
Avant Practice Medical Indemnity Insurance, which
now comes with complimentary cyber insurance.

1800 128 268
avant.org.au/practices
IMPORTANT: The Practice Medical Indemnity Policy is issued by Avant Insurance Limited, ABN 82 003 707 471, AFSL 238 765. This policy is available at avant.org.au or by contacting us on 1800 128 268. Practices need to consider other
forms of insurance including directors’ and officers’ liability, public and products liability, property and business interruption insurance, and workers compensation. Avant Cyber Insurance cover is available between 20/09/2019 and
20/03/2021 to eligible Avant Practice Medical Indemnity Policy holders under a Group Policy between Liberty Mutual Insurance Company, ABN 61 086 083 605 (Liberty) and Avant. For full details including the terms, conditions, and
exclusions that apply, please read and consider the policy wording and Product Disclosure Statement which is available at avant.org.au or by contacting us on 1800 128 268.

A quality team
Business improvement
Angela Mason-Lynch
GAICD, CPMAAPM, Dip Prac Mgt, FAAPM
(LIFE), CertTAA, RN, JP
Practice Management
Specialist, Avant, NSW

Improving patient outcomes and
the success of the practice are
common goals for healthcare
providers. Delivering on these
goals requires the involvement of
the whole practice team, not just
the clinical staff.
The Commonwealth Government is driving
quality improvement by incentivising
general practices to participate in activities
through the Practice Incentives Program’s
Quality Improvement Program.
Although focusing on general practice,
the principles of improving quality are ones
that could benefit any practice, including
team-based approaches, peer review,
reflective practice, best practice and
data analysis.

Whole-of-business approach
Looking at quality improvement across all
operations, not just clinical care, benefits
patient outcomes and the business.
To obtain engagement and feedback
from the practice team about quality

improvement initiatives and performance,
consider:
•

including quality improvement as a
standing agenda item at team meetings

•

providing notice boards or suggestion
boxes for the team to contribute their ideas

•

keeping the team up to date with any
system or process changes

•

creating short surveys to get the team’s
thoughts on initiatives.

The doing part is about the designing and
implementation of the plan. It includes
studying the success of the plan, identifying
and acting on obstacles and adjusting the
plan to ensure its success.
Taking staff on the improvement journey can
increase morale and job satisfaction as goals
are achieved, making the practice a more
desirable place to work.

Encourage easy-to-implement solutions as
this reduces barriers to change. This could
be as simple as reviewing processes, then
implementing strategies to improve clinical
communication and associated processes,
for example, regarding pathology tests
and reports.

Tips to drive
improvement
•

Keep a register of complaints,
incidents, near misses and
organisation-wide risk registers
to identify risks to the practice.

Thinking and doing

•

Collaboratively develop a quality
improvement plan for the most
important changes you want to
make in the practice using policy,
procedure and sample templates.

•

Document decisions and actions
in meeting minutes, making
them accessible to the team.

•

Consult with the team on changes
to policies and procedures to gain
support for them.

•

Increase accountability by having
the team sign off on changes.

•

Measure the impact of changes to
ensure they have a positive benefit.

The quality improvement process can be
split into two components; the thinking
and the doing.
The thinking part involves discussions
around what to change, the aims and how
they will be accomplished. You then need to
consider how you will know that a change
has delivered an improvement.
These ideas can be driven from internal
issues such as a failing procedure, a patient
complaint or a staff resignation. Externally,
factors such as Medicare reforms or privacy
legislation changes are also good drivers for
quality improvement initiatives.

Make running your practice
simpler, safer and more efficient
The PracticeHub online practice management platform helps
drive quality through:
• training and compliance tailored for each staff member
• notifications about healthcare developments impacting
your practice
• management of asset, maintenance and contract registers
• customisable best practice policies and procedures
• task allocation and monitoring.

Narrabeen Family Medical Practice
PracticeHub user since 2018

Book a demonstration today at practicehub.com.au or contact us on 1300 968 636

1800 128 268
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IMPORTANT: This publication is not comprehensive and does not constitute legal or medical advice. You should seek legal or other professional advice before relying on any content, and
practice proper clinical decision-making with regard to the individual circumstances. Persons implementing any recommendations contained in this publication must exercise their own
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More specialty expertise.
More doctors protected.
We’ve got your back.

As a doctor, you stand by your reputation and our reputation is built on protecting yours.
The fact is, no medical indemnity insurer has more resources or expertise to safeguard your reputation than Avant. With Avant,
you’ll have the support of award-winning Avant Law, Australia’s largest in-house medico-legal firm. And more doctors on staff to
deliver the unique support and understanding that only a peer can provide. The depth of our experience and expertise gives us
knowledge of your specialty that’s simply unmatched. We’ve got your back.

1800 128 268
avant.org.au
IMPORTANT: Professional indemnity insurance products are issued by Avant Insurance Limited, ABN 82 003 707 471, AFSL 238 765. The information provided here is general advice only. You should consider the appropriateness of the
advice having regard to your own objectives, financial situation and needs before deciding to purchase or continuing to hold a policy with us. For full details including the terms, conditions and exclusions that apply, please read and
consider the policy wording and Product Disclosure Statement, which is available at avant.org.au or by contacting us on 1800 128 268.		
		

